f" .
Director (Phg.) MPR/TC Wov
N.BA Vikag “BELHI-2
Dy.NO...oer
n,w...{.. ]
Date — 30.4.2012
The Vice Chairman, 1w V;;ﬁcﬁ
Delhi Development Authority, ;.'-,..l.‘lo.‘ 3
Vikas Sadan, %at: i 31-:;%:—3

ﬂ% | NEW DELHI,

Subject:  Public Notice inviting suggestions for Review of
Master Plan 2021.

Sir,

We write with reference to your Public Notice as referred to
above inviting suggestions for the review of the Master Plan 2021.

2. Sir, the present representation is being made on behalf of
Rotary Cooperative Group Housing Society, a Society registered
under the Delhi Cooperative Societies Act.

3, The aforesaid Society is the owner of a piece of land

easuring 12 bighas 15 biswas (Khasra No0.584/529(10-05) &

QQ_,) 1/532(2-10)) located at Village Kascompur, Tehsil Mehrauli, New

Qﬂ*” Delhi. The aforesaid Society is a cooperative society and the
aforesaid land was purchased for the purposes of construction of

residential flats for its members who are primarily constituted of

/ewice class people.
7})\\ 4, The aforesaid land was purchased way back in 1990 and
>
%

construction of certain towers also took place prior to 1993.
Unfortunately, however, subsequent thereto, an attempt was made
to acquire the aforesaid land which led to litigation in the Hon'ble
\y\& Delhi High Court between the Society and inter alia the DDA. The
Ry“ aforesaid litigation, i.e., being WP Nos. 3177 /1990, 3371 / 1993 &
5345 / 1993, has now come to an end. The Hon'ble Delhi High
é/ Court by a judgment and order dated 22.11.2010 passed in WP
%/\5—\\ No0.5345 / 1993 held inter alia that Section 17 of the Land Acquisition
Act was wrongly invoked and that an opportunity under Section 5A
MM of the said Act ought to have been given to the Society before a
/ﬂ,ﬁ«/&\g declaration under Section 6 could be made. A copy of the judgment

is enclosed herewith.



5. Pursuant thereto, we filed our objections under Section 5A;
however, since till date the Section 5A objections have not been
rejected, it is ex facie obvious that the concerned authorities have
found merit in the said objections since as on date the Section 4

Notification has itself lapsed in view of the clear position of law under

the Land Acquisition Act, 1894.

6. The reason for the present representation, however, is that
even though the aforesaid land is not under acquisition and even as
per the DDA the nature of user of the land is residential, in its
attempt to justify the acquisition, the DDA had before the Delhi High
Court, for the first time in 2010 sought to classify the land as being
part of the Aravali Bio-diversity Park. ‘it is relevant to mention that
the proceedings before the Hon'ble Delhi-High Court had started in
1993 and since then the DDA had maintained that the Society's land
was residential in nature and was regtired for construction of SFS
Flats.© It is-only in 2010 towards the culmination of the said
proceedings that the DDA sought to justify its acquisition on the
misconceived basis that this was a part of the Aravali Bio-diversity
Park and was, therefore, a green area according to the Master Plan
2021." Please find enclosed affidavit dated 13.09.2010 filed before
the Delhi High Court in W.P. No. 5345/1993 on our behalf; this
affidavit sets out in detail various conflicting 'stands of the DDA, the
contents of the aforesard aff dawt are snlf-explanatory and may be
referred to.

s Your attention is aiso invited to Ahe order dated 06.07.2010
passed in WP No0.3371 / 1993, a cc; f whereof is enclosed. A
perusal of the aforesaid order would aiss establish that as late ds
06.07.2010, the ‘only impediment in thr anctronmg of the plans for
the construction of ‘the residential flat was the vauisition
proceedings, i.e., apart -from 'the acqtisition, there was no other
hindrance in the construction of residential flats by the Society;
obviously therefore the areain questro.-. .s not a green area.

8. It has been the consrstent stand of the Socrety that the user of
the land has always been residential in nature. This was also
indicated in the' respective Zonal Plar and the Master Plan 2001.
This was also the DDA's position till as'late as2010. However, as
recorded in the judgment dated 22. 11 4010 in paragraph 7 the DDA
is now attemptmg to-dispute |t .

9. "It appears that there is some ‘confusion in the DDA as to
where the Society’s land is actually ldcated. You are, therefore,
requested to carry out an appropriate teview of the Zonal Plan and
Master Plan and demarcate the area correctly as part of residential
user. This is of course without prejudice to our stand that even
according to the records as they exrst today, the user of the Iand is
resrdentlal

R - T
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You are, therefore, requested to do the needful at the earliest.
Please also inform us as to when and where public hearings
pursuant to your aforesaid notice are to be held so that we can
participate in the said hearings and give our further suggesiions in
this regard.

Thanking you,

Sandeep Narula
Secretary
Rotary Coop. Group Housing Society Ltd.
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¥ IN THE HIGH COURT OF DELHI AT NEW DELHI

Reserved on : 08.11 2010

% Date of decision : 22.11.2010 .
- WP (C) No. 5345 /1993

M/S. ROTARY CO-OPERATIVE GROUP HOUSING SOCIETY LTD.
... PETITIONER

Through : Mr. Aman Lekhi, Sr. Adv. with
Mr. Kirtiman Singh, Mr. Sanchar Anand
& Mr. T. Singhdev, Advocates.

-VERSUS-

UNION OF INDIA & ORS. ... RESPONDENTS

Through : Mr. Sanjay Poddar, Advocate
forR-2to 5/LAC.
Mr. Ajay Verma, Adv. for R - 6 / DDA.
Mr. Mukesh Gupta & Mr. Sumit Gupta,
Adv. for R -7 / MCD.

CORAM :
HON'BLE MR. JUSTICE SANJAY KISHAN KAUL
HON'BLE MR. JUSTICE VALMIKI J. MEHTA

L. Whether the Reporters of local papers

may be allowed to see the judgment? YES
2. To be referred to Reporter or not? YES
3. Whether the judgment should be YES

reported in the Digest?

SANJAY KISHAN KAUL, |.

1. The petitioner society towards its aQowed objective of

providing housing to its members entered into an

WP (C) No. 5345 of 1993 Page 10f 26
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Agreement to Sell dated 24.07.1987 for purchase of land
measuring 10 bighas & 5 biswas situated in khasra No.
584/529 and 2 bighas & 10 biswas situated in khasra No. _
611/532 in total 12 bighas & 15 biswas of land situated in
the revenue estate of Village Kasoompur, Tehsil Mehrauli,
New Delhi. The possession of the said land is stated to
have been taken over from the vendors by the society on
24.10.1987 after payment of full consideration. The land
was already subject matter of notification under Section 4
of the Land Acquisition Act, 1894 ( hereinafter referred to
as, ‘the said Act’ ) dated 23.01.1965 and a declaration
~under Section 6 of the said Act dated 06.09.1966 for the
public purpose of Planned Development of Delhi. The
petitioner society claims that since for 10 years after
declaration under Section 6 of the said Act, the land waé
still not acquired, it was their belief that the land stood
released from compulsory acquisition under the said Act.

2. However, on or about 21.05.1983 notices were issued
under Sections 9 and 10 of the said Act by respondent No.
3 / Land Acquisition Collector ( for short, ‘LAC’ ). A writ

petition bearing No. 1302/1983 titled ‘Shri Chandgi & Ors.

v. Union of India & Ors.” was filed challenging the

acquisition proceedings and the notification in respect of
the land in question. It is during the pendency of this
petition that the petitioner society entered into the

Agreement to Sell and filed an application for impleadment

WP (C) No. 5345 of 1993 Page 2 of 26



and substitution in the writ petition, which was allowed.
The writ petition was finally allowed on 23.04.1990.

A perusal of the Order dated 23.04.1990 shows that the
only ground considered therein is that the notice was more
than 10 years old since its publication and, thus, the land
should be released from acquisition in view of the
provisions of Section 55 of the Delhi Development Act,
1957 ( hereinafter to be referred to as, ‘the DD Act’ ). The
effect of the said provision had already been the subject
matter of decision in Civil Writ Petition No. 721/1974 titled

‘Scindia Potteries & Ors. v. Union of India & Ors.’ decided

on 05.12.1977 and Sahab Singh & Ors. v. Union of India &

Ors., 38 (1989) DLT 127 where it was held that when a
notice under Section 55 of the DD Act is issued and the
administration does not acquire the land for a period of six
months, the land stands free from the notice of acquisition.
The judgment in the case of the petitioner society was
never challenged and became final.

The petitioner society having succeeded in this writ
petition applied to the ADM (Land Acquisition), i.e.,
respondent No. 4 herein for issuance of No Objection
Certificate (NOC) for the transfer of land by means of a
registered sale deed in view of the provisions of the Delhi
Lands (Restrictions on Transfer) Act, 1972 and pursuant to
the certificates being issued on 14.06.1990, sale deeds

were executed on 15.06.1990. This was followed up by

WP (C) No. 5345 of 1993 Page 3 of 26
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mutation in revenue records on 24.07.1990. The
demarcation had already been carried out by the Tehsildar
on 04.08.1989. The petitioner society thereafter sought to
make the plans for the construction and applied to DDA /
respondent No. 6 for sanction of the building plans. The
petitioner claims that the land use prescribed is
‘residential’. However, DDA refused to sanction blans for
the group housing society vide letter dated 24.12.1990 on
the ground of non-submission of NOC from the Land
Branch of DDA. The petitioner society filed an appeal
before the Vice-Chairman, DDA vide its letter dated
08.02.1991 and also made representations to the Hon’ble
Minister for Urban Development. The petitioner claims that
the Minister recommended the case of the petitioner
society, but to no avail. The petitioner also states that
DDA itself had constructed SFS flats adjacent to the land of
the petitioner society, which are popularly known as ‘Hill
View Apartments’. The petitioner society finally filed Civil
Writ Petition No. 3371/1993 being aggrieved by the
rejection of the plans.

The next development was the issuance of notification
dated 13.09.1993 under Section 4 read with Section 17(1)
and 17(4) of the said Act once again in respect of the land
of the petitioner society. The provisions of Section 5A of
the said Act were dispensed with and this fact came to the

notice of the petitioner when DDA filed answer to show-

WP (C) No. 5345 of 1993 Page 4 of 26
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cause to Civil Writ Petition No. 1973/1992. The petitioner
society, thus, claims that it was deprived of the valuable
right under Section 5A of the said Act. The present writ
petition under Article 226 of the Constitution of India ( for
short, ‘the Constitution’ ) lays a challenge to this
notification issued afresh.

The writ petition was contested by the respondents. We
may note that further affidavits were directed to be filed in
view of certain subsequent developments which arose in
the present case. An important legal development took

place as the judgment in Scindia Potteries & Ors.'s case

(supra) stood subsequently overruled by a Full Bench

judgment of this Court in Roshnara Begum v. Union of

India, 61 (1996) DLT 206 (FB) which was affirmed by the

Supreme Court in Murari v. Union of India, 1997 (1) SCC 15.

Thus, thé very premise on which the judgment was
delivered by the Division Bench in the case of the
petitioner on 23.04.1990 stood rejected though the
judgment had become final in view of no further challenge
laid to that judgment.

The other development, which has been brought to our
notice, is that a large area of land in the same vicinity
including allegedly the land in dispute was subject matter
of Writ Petition (Civil) No. 4677/1985 before the Hon’ble
Supreme Court. The matter was examined from the

perspective of environmental issue and the Environment

WP (C) No. 5345 of 1993 Page 5 of 26
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Impact Authority itself recommended that the complete
area was to be maintained as green. The area is, thus,
now included in the Aravali Biodiversity Park (District Park)
as per the Master Plan of Delhi - 2021 (MPD-2021) read
with Zonal Development Plan (ZDP) and the lay-out plan of
the area. Learned counsel for DDA has categorically
asserted before us that the area in question is now to be
used only as a green area and forms part of the
Biodiversity Park. In this behalf, learned senior counsel for
the petitioner has, however, contended that the area has
not been correctly pointed out and the area is outside the
Biodiversity Park. We may note at this stage itself that we
are not here in the present proceedings fo carry out any
demarcation of the area in question for which the present
proceedings are certainly not the appropriate one.

In the conspectus of the pleadings of the parties, learned
senior counsel for the petitioner contended that if the
impugned notification was upheld, it would amount to the
Executive having the power to overrule the judicial
pronouncement made by this Court in respect of the land
in question in CWP No. 1302/1983 decided on 23.04.1990
as the purpose of acquisition is the same as earlier
specified, i.e., Planned Development of Delhi. It was
sought to be contended that the law declared by this Court
was binding on all authorities and tribunals and the

impugned notification is a colourable exercise of power.

WP (C) No. 5345 of 1993 Page 6 of 26
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Learned senior counsel contended that the respondents
could not rely upon the Full Bench judgment of this Court

in Roshnara Begum’s case (supra) as they had never

challenged the Order dated 23.04.1990 in the case of the
petitioner. Such repeated notifications, it was contended,
were issued against the observations made in Roshnara
Begum's case (supra).

9. We are unable to accept the plea advanced by learned
senior counsel for the petitioner as it is obvious to us that
all that weighed with the Court while passing the Order
dated 23.04.1990 was the ihferpretation of Section 55 of
the DD Act as enunciated in Scindia Pottgrjes & Ors.’s case
(supra) which judgment stood subsequently overruled.
This did not prevent the competent authorities from issuing
a fresh notification for acquisition of the land. The
petifioner would obvi'ously get the benefit of the judgment
dated 23.04.1990 since the earlier notificaticn dated
23.01.1965 had been quashed and the fresh impugned
notification was issued on 13.09.1993 ard, thus, the
petitioner would be entitled to compensation at 1993 rates.

10. Another asbect, on which learned senior counsel for the
petitioner has placed reliance, is the co'nstructidn of SFS
flats known as ‘Hill View Apartments’ by DDA itself where
only part of the flats were constructed. This can hardly bé’
of any assistance to the petitioner since undbubté'dly Hill

View Apartnients having been already constructed stands

WP (C) No. 5345 of 1993 . ; ' ¢ ) Page 7 of 26
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as an island in the Biodiversity Park and this does not imply
that since the said flats are constructed, the petitioner
should also be permitted to construct on the adjacent land.
The last aspect, which in our considered view is really the
only aspect which needs consideration, is the plea arising
from invocation of the urgency clause under Section 17 of

the said Act dispensing with the requirement of inviting

“objections and giving a hearing under Section 5A of the

said Act. In this behalf, learned senior counsel for the
petitioner submitted that while the earlier notification was
quashed on 23.04.1990, the fresh notification was issued
only on 13.09.1993 after more than three and a half years.
This clearly showed that there was no urgency. It was
further contended that the existence of urgency is different
from the need to dispense with the enquiry and while the
first cbndition is merely mentioned, there was nothing on
record to even suggest that the need to dispense with the
enquiry was ever considered. The provisions of the said
Act being in the nature of expropriatory legis[atioh, the
same have to be strictly considered and, thus, the absence
of the condition precedent for attracting Section 17(4) of
the said Act with no material being on record to support
application of mind is sufficient to quash the impugned
notification.

The aforesaid plea is sought to be negated by learned

counsels for LAC and DDA by making a reference to the

WP (C) No. 5345 of 1993 Page 8 of 26
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observations in a recent judgment of the Supreme Court in

Tika Ram v. State of U.P., (2009) 10 SCC 689 and Chameli

Singh & Ors. v. State of U.P. & Ors., 1996 (2) SCC 549. We

may, however, note that the facts in Tika Ram's case

(supra) speak for themselves where large-scale
development in utilization of acquired land after acquisition
was stated to be apparent on the face of the record. A
number of houses had been constructed with third-party
interest created in favour of plot-owners. The whole
township had come up, the houses and lands had been
allotted, sold and re-sold, awards had been passed and
overwhelming majority of land-owners had also accepted
the compensation including some of the appellants therein.

Similarly, in Chameli Singh & Ors.’s case (supra), the

aspect of there being material on record to show urgency
was emphasized. The importance of providing housing to
dalits, tribes and the poor was emphasized and it was
observed that so long as the problem is not solved and the
need is not fulfilled, the urgency continues to subsist.
Thus, the aspect of providing housing to the poor and
under-privileged weighed with the Court.

13. Learned counsel also stated that various judgments on the
issue of invocation of emergency clause have also been

examined in Nand Kishore Gupta & Ors. v. State of U.P. &

Ors., JT 2010 (10) SC 521. Here again, the issue of

emergency clause and its invocation was considered in the

WP (C) No. 5345 of 1993 Page 9 of 26
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context of the construction of Yamuna Expressway and it
was held that there was material before the State
Government to dispense with the enquiry under Section 5A
of the said Act. The project was enormous one and the
likelihood of encroachments, number of appellants would
required to be heard and the time taken for the purpose
were held to be material, especially as the project had
lingered already from 2001 till 2008.

14. We are of the view that certain important pronouncements
on this aspect needs to be taken note of arising from the
pronouncements of this Court and the Supreme Court.

15. In Vasant Kunj Enclave Housing Society Limited through its
President & Ors. v. Union of India & Ors., 2006 (89) DR]

406, it was observed in para 26 as follows :-

“26. | find it difficult to read in this note anything
concerning the question whether or not an enquiry
under Section 5-A of the Act qua the land
belonging to the petitioners should be conducted.
The note does not even address itself to that
question leave alone propose to the Lt. Governor
any particular course of action in regard thereto.
All that the note proposes is the issue of a
notification under Section 6 and 17(4) for Zone |
and |l, taking over of possession of area not
covered by court order in Zone | and I, issue of a
corrigendum in respect of Zone Ill and affording
the owners an opportunity for filing objections
under Section 5-A of the Act. The note also seeks
approval of instructions to the DDA to ensure that
no further construction comes up in Zone Ill during
the time the objections are heard. Significantly,
Lt. Governor has approved the note which inter
alias implies that those owning farm houses in
Zone Il may be given an opportunity of filing
objections under Section 5-A. The order passed by
the Lt. Governor however does not demonstrate

application of mind leave alone record any reasons
for dispensing with such an enquiry under Section

" WP (C) No. 5345 of 1993 Page 10 of 26



17(4) of the Act in regard to other area notified for
acquisition. Just because the Lt. Governor agreed
to afford an opportunity to the farm house owners
for filing objections under Section 5-A, it cannot be
said that a proper consideration of the question
had taken place nor can it demonstrate application
of mind by the competent authority. Any inference
from these notes which are sketchy and which do
not directly address the issue in the manner it
ought to be, would be far-fetched and
unsustainable. If the law requires, as it does in the
instant case, that the authority passing the order
should apply its mind properly, such application of
mind cannot be readily inferred. That is especially
so when the order passed by the authority affects
valuable civil rights of the citizens. As a matter of
fact, the greater the potential of mischief, the
more careful and objective should the authority
passing the order be. There is also no gainsaying
that while acquisitions made for public purpose are
at times inevitable, hardship is more often than not
implicit for expropriated owners in any compulsory
acquisition. Adherence to the requirements of law
and the procedure established for the purpose
must, therefore, be scrupulously ensured lest the
procedural safeguards that the law provides to the
owners against arbitrary acquisitions are reduced
to bare rituals. |, therefore, agree with the view -
expressed by brother Madan Lokur, J. that there
was no due and proper application of mind on the
part of the Lt. Governor to the question of
dispensing with the enquiry either before the issue
of the notification under Section 17(4) or at any
time thereafter.”

(emphasis supplied)

16. In Essco Fabs Pvt. Ltd. & Anr. v. State of Haryana & Anr., JT

2008 (12) SC 315, the Supreme Court after noticing all the
relevant provisions of the said Act as also the case-laws
held as under :-

“44. In our judgment, from the above case law, it
is clear that normal rule for acquisition of land
under the Act is issuance of notification under
Sub-section (1) of Section 4, hearing of objections
under Section 5A and issuance of final notification
under Section 6 of the Act. Award will be made
by the Collector, notice has to be issued to the
land-owners or the person interested and

WP (C) No. 5345 of 1993 Poge 11 of 26



thereafter possession can be taken. Section 17,
no doubt, deals with special situations and
exceptional circumstances covering cases of
‘urgency’ and ‘unforeseen emergency’. In case of
‘urgency’ falling under Sub-section (1) of Section
17 or of ‘unforeseen emergency’ covered by sub-
section (2) of Section 17, special powers may be
exercised by appropriate Government but as held
by a three Judge Bench decisions before more
than four decades in Nandeshwar Prasad & Anr. v.
The State of Uttar Pradesh & Ors., AIR 1964 SC
1217 and reiterated by a three Judge Bench
decision in Union of India & Ors. v. Mukesh Hans
etc., 2004 (8) SCC 14 even in such cases, inquiry
and hearing of objections under Section 5A
cannot ipso facto be dispensed with unless a
notification under Sub-section (4) of Section 17 of
the Act is issued. The legislative scheme is amply
clear which merely enables the appropriate
Government to issue such notification under Sub-
section (4) of Section 17 of the Act dispensing
with inquiry under Section 5A if the Government
intends to exercise the said power. The use of
the expression ‘may’ in sub-section (4) of Section
17 leaves no room of doubt that it is discretionary
power of the Government to direct that the
provisions of Section 5A would not apply to such
cases covered by Sub-section (1) or (2) of Section
17 of the Act.

45. In our opinion, therefore, the contention of
learned Counsel for the respondent authorities is
not well founded and cannot be upheld that once
a case is covered by sub-section (1) or (2) of
Section 17 of the Act, Sub-section (4) of Section
17 would necessarily apply and there is no
question of holding inquiry or hearing objections
under Section 5A of the Act. Acceptance of such
contention or upholding of this argument will
make sub-section (4) of Section 17 totally otiose,

redundant and nugatory.

47. In the instant case, the facts are eloquent.
Initial action of acquisition of land was taken as
early as in 1982 but the proceedings lapsed. In
1991, when Essco made an_application praving
for change of user of land, it was rejected on the
ground that the land was likely to be required for
public purpose. Nothing, however, was done for
about a decade. It is only in 2001 that again

WP (C] No. 5345 of 1993

Page 12 of 26
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IN THE HIGH COURT OF DELHI AT NEW DELHI

06.07.2010

Present: Mr. Aman Lekhi, Sr. Advocate with Mr. Kirtiman Singh,
Mr. S. Anand, Mr. T. Singhdev and Mr. Vishal Balecha, Advocates
ior the Petitioner.

Mr. Ramesh Ray, Proxy counsel for Mr. Sanjay Poddar,

Advocate for the Respondent/LAC.

Mr. Amit Mehra, Proxy counsel for Mr. Ajay Verma,

Advocate for the Respondent/DDA.

WP (C) No.3371/1993

The petitioner is aggrieved by non-sanction of plans. The only

obstruction seems to be the fresh acquisition proceedings by the respondents.

It is not necessary now to go into the issue whether despite such acquisition

the plan ought to have been sanctioned since we are now proceeding to hear the
matter relating to acquisition and thus in case the petitioner succeeds in those
proceedings naturally there cannot be any obstruction whatsoever to the sanction
of plans.

The writ petition accordingly stands disposed of.

SANJAY KISHAN KAUL, J.

JULY 06, 2010 VALMIKI J. MEHTA, J.
b'nesh
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